its motion, Youngstown argued:  (1) that the issuing inspector applied an
erroneous standard in issuing the withdrawal order by determining that the
violation was of such nature as could significantly and substantially con-
tribute to the cause and effect of a mine safety or health hazard, where
the significant and substantial criterion is not a requirement for the valid
issuance of a section lG4(d)(2) withdrawal order; (2) that the Secretary
failed to prove that the underlying section 104(d)(l) withdrawal order was
valid; (3) that the Secretary failed to prove the existence of the underlying
section 104(d)(l) citation and withdrawal orderj and (4) that the Secretary
failed to prove that a clean inspection of the entire mine had not occurred
in the period between the issuance of the underlying section 104(d)(l) with-
drawal order and the issuance of Withdrawal Order No. 917568.  The motion
was taken under advisement to be ruled upon at the time of the writing of
the decision based on the record as it existed when the motion was made (Tr.
176-181).

Only the third and fourth grounds identified above have been reasserted
by Youngstown in its posthearing brief.  However, all four grounds will be
addressed herein.

The first two grounds advanced by Youngstown in support of its motion
to vacate the withdrawal order can be quickly disposed of.  First, the law
simply states that no consideration need be given to the significant and sub-
stantial criterion of tlie violation giving rise to the section 104(d)(2)
withdrawal order in order to determine its validity.  Zeigler Coal Company,
6 IBMA 182, 188-190, 83 I.D. 232, 1 UNA MSHC 1446, 1976-1977 CCH DSHD par.
20,818 (1976); cf_. United Mine Workers of America v. Kleppe, 532 F.2d 1403
(D.C. Cir. 1976).  The law does not state that the inspector's inclusion of
such findings on the face of a section 104(d)(2) withdrawal order renders it
Invalid.  Second, the validity of the underlying section 104(d)(l) withdrawal
order is not an issue in this proceeding.  It is well established that the
validity of the underlying section 104(d)(l) withdrawal order is not in issue
in a proceeding for review of a section 104(d)(2) withdrawal order unless a
notice of contest was filed within 30 days of the issuance of such 104(d)(l)
withdrawal order to contest its validity.  Zeigler Coal Company, 6 IBMA 182,
83 I.D. 232, 1 BNA MSHG 1446, 1976-1977 CCH DSHD par. 20,818 (1976); Zeigler
Coal Company, 5 IBMA 346, 82 I.D, 632, 1975-1976 CCH OSHD par. 20,232 (1975).

The third argument advanced by Youngstown in support of its motion to
vacate the withdrawal order asserts that the Secretary failed to prove the
existence of the underlying section 104(d)(l) citation and withdrawal order
(see Tr. 176; Youngstown's Posthearing Brief, pp. 8-9),  In response, the
Secretary maintains that sufficient evidence was adduced to prove the

footnote 3 (continued

referred to in this decision as a motion to vacate the withdrawal order at
the close of the Secretary's case-in-chief because this proceeding was ini-
tiated by Youngstown's filing of a notice of contest, and because of the
nature of the relief requested in the motion.

1801 as a motion  to difitniHH,   and
